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Under the Retailers’ Occupation Tax Act, the manufacturing machinery and equipment
exemption is available for machinery and equipment used primarily (over 50% of the time) in
the manufacturing or assembling of tangible personal property for wholesale or retail sale or
lease.  See 86 Ill. Adm. Code 130.330.  (This is a GIL.)

February 10, 2003

Dear Xxxxx:

This letter is in response to your letter received by this office on October 21, 2002.  The nature
of your letter and the information you have provided require that we respond with a General
Information Letter, which is designed to provide general information, is not a statement of Department
policy and is not binding on the Department.  See 2 Ill. Adm. Code 1200.120(b) and (c), which can be
found on the Department’s website at  www.revenue.state.il.us/Laws/regs/part1200/.

In your letter, you have stated and made inquiry as follows:

We have found that some services we provide to our customers are taxable in some
states and not in others.  I am, therefore, requesting your assistance with regard to
compliance with Illinois Sales/Use Tax law.  I have prepared a schedule of the types of
sales and services AAA provides and I would appreciate it if you would identify which
items would be subject to Illinois Sales/Use Tax assuming our customer has not
provided proof of exemption.

I would also like to know if your findings would apply to all jurisdictions in the State of
Illinois or only to those that your department administers.

I look forward to your response.  Please do not hesitate to contact me if you have
questions.

Under the Retailers’ Occupation Tax Act, the manufacturing machinery and equipment
exemption is available for machinery and equipment used primarily (over 50% of the time) in the
manufacturing or assembling of tangible personal property for wholesale or retail sale or lease.  See
86 Ill. Adm. Code 130.330, enclosed.  The exemption also extends to repair and replacement parts as
long as the parts are incorporated into machinery and equipment that is exempt under the regulation.

“Manufacturing” is defined as the production of any article of tangible personal property,
whether such article is a finished product or an article for use in the process of manufacturing or
assembling a different article of tangible personal property, by procedures commonly regarded as
manufacturing, which changes some existing material or materials into a material with a different use,



form, or name.  These changes must result from the process in question and be substantial and
significant.

Generally, the use of machinery or equipment to effect a direct and immediate physical change
upon the tangible personal property to be sold will be considered to constitute an exempt use under
the manufacturing machinery and equipment exemption.  Hand tools do not qualify for the exemption.
However, pneumatic hand tools or electric powered hand tools used primarily in manufacturing or
assembling may qualify for the exemption.

Please note that the use of machinery and equipment to convey, handle, or transport tangible
personal property to be sold within production stations on production lines or directly between such
production stations or buildings within the same plant qualifies for the manufacturing machinery and
equipment exemption.  See 86 Ill. Adm. Code 130.330(d)(3)(D).

This exemption does not extend, however, to machinery or equipment used to store, convey,
handle or transport materials or parts or sub-assemblies prior to their entrance into the production
cycle.  See Section 130.330(d)(4)(C).  Nor does the exemption extend to machinery or equipment
used to store, convey, handle or transport finished tangible personal property after the completion of
the production cycle.  See Section 130.330(d)(4)(D).

Machinery and equipment may qualify for the exemption where they are used to inspect, test,
or measure the tangible personal property to be sold where such function is an integral part of the
production flow.  See Section 130.330(d)(3)(C).  Please note that the testing must take place as an
integral part of the production flow.

Charges for installation of machines sold as tangible personal property may be taxable under
the Retailers' Occupation Tax. See 86 Ill. Adm. Code 130.450 for further information. Repairs where
labor only is involved and there is no transfer of tangible personal property are not taxable.  Retailers’
Occupation Tax and Use Tax do not apply to receipts from sales of personal services.  Under the
Service Occupation Tax Act, servicemen are taxed on tangible personal property transferred incident
to sales of service.  For your general information we are enclosing a copy of 86 Ill. Adm. Code Part
140 regarding sales of service and Service Occupation Tax.

The purchase of tangible personal property that is transferred to service customers may result
in either Service Occupation Tax liability or Use Tax liability for the servicemen, depending upon how
the serviceman is classified.  There are four ways that the tax can be calculated: (1) separately stated
selling price; (2) 50% of the entire bill; (3) Service Occupation Tax on cost price if they are registered
de minimis servicemen; or, (4) Use Tax on cost price if the servicemen are de minimis and are not
otherwise required to be registered under Section 2a of the Retailers' Occupation Tax Act.

Persons who enter into contracts to permanently affix tangible personal property to real estate
are considered construction contractors.  The Retailers' Occupation Tax Act imposes a tax upon
persons engaged in the business of selling tangible personal property at retail.  A “sale at retail” is
any transfer of the ownership of, or title to, tangible personal property to a purchaser, for use or
consumption and not for resale in any form as tangible personal property, for a valuable
consideration.  See the enclosed copies of 86 Ill. Adm. Code 130.101 and 130.201.

Please find enclosed copies of 86 Ill. Adm. Code 130.1940 and 130.2075 regarding the tax
liabilities of contractors in Illinois.  The term “construction contractors” includes general contractors,
subcontractors, and specialized contractors such as landscape contractors.  The term “contractor”
means any person or persons who are engaged in the occupation of entering into and performing



construction contracts for owners.  In Illinois, construction contractors are deemed end users of
tangible personal property purchased for incorporation into real property.  As end users of such
tangible personal property, contractors incur Use Tax liability for such purchases based upon the cost
price of the tangible personal property.  Therefore, any tangible personal property that general
contractors or subcontractors purchase that will be permanently affixed to or incorporated into real
property in this State will be subject to Use Tax.  If contractors did not pay the Use Tax liability to their
suppliers, contractors must self-assess their Use Tax liability and pay it directly to the Department.

In Illinois, organizations that are determined by the Department to be exclusively charitable,
religious, educational, or a governmental body, are issued tax exemption identification numbers ("E"
numbers).  Organizations holding such numbers are exempted from paying sales tax on
organizational purchases.  The organization must obtain and present this number to a retailer,
however, before it can make a tax-free purchase.  Suppliers selling tangible personal property to such
exempt organizations must retain the "E" number in order to document the exempt sale.

As stated above, contractors are generally considered to be the end users of tangible personal
property they permanently incorporate into real estate and owe Use Tax upon their purchases.
However, contractors who physically incorporate tangible personal property into real estate owned by
holders of “E” numbers can purchase such property tax-free by providing their suppliers with the
certification described in Section 130.2075(d), as well as the “E” number of the group into whose real
estate that property will be incorporated.  The suppliers should retain this information in order to
document the tax-exempt sale.

Sales of tangible personal property to a construction contractor who does not incorporate the
items into real estate owned by an exempt organization are subject to tax.  Items which are
purchased tax-free because of their intended incorporation into real estate owned by an exempt
organization, but which are not, in fact, incorporated into real estate owned by an exempt
organization, are also subject to tax.

Contractors incur Retailers’ Occupation Tax upon the sale of items that are not permanently
affixed to real estate.  However, please note that Section 1 of the Retailers' Occupation Tax Act
states that "[c]onstruction contracts for the improvement of real estate consisting of video, security,
and all telecommunication systems do not constitute engaging in a business of selling tangible
personal property at retail within the meaning of this Act if they are sold at one specified contract
price".  Consequently, even if some items used in such contracts are not permanently affixed, the
liability incurred by the contractor is a Use Tax liability if the provisions of this section are met.

When labor only is involved and the Service Occupation Tax is not incurred, travel, lodging and
per diem reimbursements are not taxable.  If these charges are incurred in connection with a sale of
service subject to Service Occupation Tax, they may be taxable, depending upon the manner in
which the serviceman handles his tax liability (see previous discussion of Service Occupation Tax).
In regards to the return source fee, the administrative charges, and the certification charges, we are
unable to determine if tangible personal property is transferred in consideration for these charges.
The taxability of the charges depends upon this determination.  Therefore we are unable to give you a
determination regarding these items.  In regards to the source shipping container fee please see 86
Ill. Adm. Code 130.2010.  In regards to the restocking fee, please see 86 Ill. Adm. Code 130.201.
Premium charges are taxable.  See 86 Ill. Adm. Code 130.410.

As a technical proposition, handling charges represent a retailer’s cost of doing business, and
are consequently always included in gross charges subject to tax.  See, 86 Ill. Adm. Code 130.410.
However, such charges are often stated in combination with shipping charges.  In this case, charges



designated as “shipping and handling,” as well as delivery or transportation charges in general, are
not taxable if it can be shown that they are both agreed to separately from the selling price of the
tangible personal property and that such charges are actually reflective of the costs of shipping.  To
the extent that shipping and handling charges exceed the costs of shipping, the charges are subject
to tax.  As indicated above, charges termed “delivery” or “transportation” charges follow the same
principle.

The best evidence that shipping and handling or delivery charges have been separately
agreed to by purchasers and retailers are separate contracts for shipping and handling or delivery.
However, documentation that demonstrates that purchasers had the option of taking delivery of the
property, at the sellers’ location for the agreed purchase price, plus an ascertained or ascertainable
delivery charge, will suffice.  If retailers charge customers shipping and handling or delivery charges
that exceed the retailers’ cost of providing the transportation or delivery, the excess amount is subject
to tax.

I hope this information is helpful.  The Department of Revenue maintains a website, which can
be accessed at www.revenue.state.il.us.  If you have further questions related to the Illinois sales tax
laws, please contact the Department's Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter Ruling regarding your
factual situation, please submit all of the information set out in items 1 through 8 of Section
1200.110(b).

Very truly yours,

Melanie A. Jarvis
Associate Counsel

MAJ:msk
Enc.


